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COMMONWEALTH vs. SAMANTHIA HUTCHINSON. H3 

Pennsylvania Sixth Judicial District. 

COMMONWEALTH VS. SAMANTHTA HUTCHINSON. 

1. No indictment can now be sustained in Pennsylvania, against a female, as a com- 
mon scold. 

2. Whether an indictment concluding against the peace " of the faithful subjects of 
this Commonwealth" is good, dubilatur. 

This was an indictment against the defendant Samanthia, as a 
common scold, upon which she was found guilty of the charge. A 
motion for a new trial, and in arrest of judgment was made upon 
reasons which will appear in the opinion of the Court. 

Galbraith, P. J. — The motion for a new trial is overruled, as a 
new trial would be unnecessary, if even sufficient grounds for it ex- 
isted, for the reasons given on the motion in arrest of judgment. 

The reasons on which the latter motion is founded, are mainly 
two, viz : 

1st. That the form of the indictment is defective and erroneous, 
in charging the defendant as " a common scold and disturber of the 
peace of the neighborhood, and of all faithful subjects of this Com- 
monwealth," &c. 

2d. That the offence of common scolding is not indictable as a 
crime in Pennsylvania. 

There is probably much force in the first reason mentioned : that 
we know no such term as subject in this country, by which to desig- 
nate the people ; or as constituting a part of the living, intelligent 
and rational members of the body politic. But as this objection 
goes only to the formal part of the indictment, and a decision upon 
it but little, if any, practical importance, it is better to meet the 
whole charge upon its merits, so that if the decision is deemed er- 
roneous, it may be taken before the Supreme Court and set right, 
or expressly provided for by legislative enactment ; and that the 
time of the Quarter Sessions may not be occupied, and the admin- 
istration of justice burdened and encumbered with proceedings so 
unprofitable, and may I not say, as mischievous, as those under con- 
sideration have most generally proved. Such prosecutions origina- 
ted in a different age from that in which it has been our lot to be 
cast. 
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They belong to that age of barbarism when women were burnt as 
witches, and men had their ears nailed to a pillory — when learning 
and ingenuity were put to the rack to invent contrivances for pun- 
ishment and torture, instead of reformation and moral and mental 
culture. Where is the law which requires, or authorizes this Court to 
inflict any punishment upon the defendant here ? Is there any act of 
the legislature defining the offence, or prescribing the sentence that 
shall be pronounced against it ? Any decision of the Supreme 
Court which declares either ? The case of Nancy James, reported 
in 12 S. & R. 220, has been referred to, but that case, so far from 
requiring a sentence in this case, is authority against it. The whole 
reasoning of the Court is against it, notwithstanding Judge Dun- 
can, who delivers the opinion, says that he accedes to the opinion 
of his brethren in considering the offence as indictable. That was 
not the point in the case, and no authority is to be drawn from it, 
when every argument he uses against the particular sentence in that 
case, would apply nearly if not quite as forcibly to the question of 
its being indictable at all. 

Penal laws form an important element in the organization of all 
civilized and well-ordered communities; and vitally concern the 
peace, happiness and security of the members. An essential requi- 
site in every penal law is, that it should be free from uncertainty or 
obscurity. Every citizen has a right to know what acts are to be 
regarded as criminal, so clearly defined, and the punishment so ex- 
plicitly described that there may be no danger of mistake. Now, 
who can tell what acts shall constitute a common scold, (communis 
rixatrix, or ruxatrix ?) It is laid down in the books that the evi- 
dence by which the fact is to be established, shall not be of particu- 
lar acts, but of common fame. The defendant is thus left to the 
mercy of the witnesses, the opinion they may entertain and express 
through the poisoned medium of prejudice, personal malice, as is 
believed to be generally the case. 

And who can prepare to meet such evidence ? The jaundiced 
opinion of a witness, operating upon the opinion of a jury, is made 
the basis upon which a verdict is predicated, and upon which the 
liberty, character and happiness of the defendant for life depend. 
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Again: who can tell what punishment shall follow a verdict of 
conviction ? The Supreme Court have decided that the only de- 
fined punishment we find in the books — the ducking or cucking 
stool — is obsolete and abrogated. What then ? Fine and imprison- 
ment ? Where ? how long to be confined ? how maintained ? what 
amount of fine ? Is any citizen, male or female, to be subjected to 
so vague, undefined and unprescribed infliction, and suffer the pri- 
vation of property, liberty and character, at the arbitrary will of 
any man ? I entertain an instinctive abhorrence of such a position, 
and can never give my consent to its sanction. 

Again: can a sound reason be assigned why that should be 
criminal — punished by fine to any unlimited amount, and imprison- 
ment in a dungeon without limit as to duration — when acted by a 
woman, and innocent and lawful when acted by a man ? The origin 
of such unjust distinction is too flagrantly congenial with that state 
of barbarism in which woman was regarded as the slave and not the 
companion of man — when the belief practically obtained that she 
was destitute of a soul. Christian civilization has assigned to her 
a different position — a just claim to equality of right and considera- 
tion ; and therefore, a law which draws a distinction so degrading 
to the woman can find no countenance in our institutions, based 
upon the great principle of universal equality. 

Another error of barbarism entered into the invention of a pun- 
ishment for this as well as other petty offences in the manner men- 
tioned in the old books. The purpose and object of punishment 
was supposed to be the meting out of justice by the infliction of a 
certain amount of pain or degradation commensurate with the sup- 
posed evil done — a compulsory and arbitrary expiation or payment 
for the act already committed, by way of vindicating the law. The 
notion of cruelty, torment or degradation as the design and purpose 
of punishment, has happily in a great measure vanished and passed 
away, and the true and more enlightened purpose of punishment 
discovered in the reformation, improvement and amelioration of the 
offender. With this in view, as the only legitimate purpose of penal 
infliction, the result of a more civilized and cultivated state, the trial, 
conviction, sentence, and all the degrading parade accompanying 
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a grave charge against a persecuted or unfortunate woman as a com- 
mon scold, would be strikingly ridiculous and absurd — at war with 
the more benign, true and enlightened sentiments of the public on 
the subject of punishment, and tending rather to defeat than to 
advance the objects of penal law, and bring the administration of 
justice into reproach. 

Without multiplying further, or adding reasons that might be 
given, the judgment in this case is arrested, and the defendant 
discharged. 



Common Pleas, Philadelphia County, Pa., 1854. 

CHILLAS VS. BRETT. 

Under the Act of 1845, with regard to appeals in equity, an appeal perfected, after 
the levy of afi.fa., or a decree, but before sale, is a supersedeas. 

In Equity. Rule to show cause why a writ of vend. exp. should 
not be awarded. 

The opinion of the Court was delivered by 

Thompson, P. J. — The decree in this case was for the payment 
of money by the receiver. The plaintiff obtained a writ of fi. fa. 
to enforce the decree, as prescribed by the rules of Court. The 
sheriff levied upon the goods of the receiver, and three days after 
the levy, the defendant took his appeal. It is contended by the 
plaintiff, that the appeal taken after the levy upon the fi. fa., was 
no supersedeas, and he moves that a writ of vend, exponas be 
awarded. 

The Act of 17th of March, 1845, which regulates appeals in suits in 
equity, prescribes the same terms and regulations, as are provided 
in case of appeals from the decree of our Orphans' Court, viz : The 
party appealing, must give security by recognizance, make oath 
that the appeal is not intended for delay, and perfect his appeal 
within three years after the final decree. These terms being com- 
plied with, the appeal shall stay all proceedings in the Orphans' 
Court. In addition to a compliance with the terms and regula- 



